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Common law has historically deemed marriage and sex out-
side the right to contract. Yet, couples increasingly use contracts
to provide legal rights to the unmarried in a variety of contexts
ranging from same-sex relationships to surrogacy. Islamic law,
on the other hand, has always conceived of marriage and sexual
relationships as exclusively under the realm of contract law gov-
erned by private actors. This Article brings Islamic law into the
larger conversation on the use of contracts for sexual and rela-
tionship agreements. It further proposes that Islamic law has
something to offer Muslims and non-Muslims alike by empower-
ing individuals to use contracts to develop romantic, sexual rela-
tionships.

Islamic law requires formalized consent to sexual relation-
ships by way of contracts that include duties, rights, and termi-
nation provisions. This Article examines the contract options un-
der Islamic law that allow for licit sex between parties, such as
urfi (customary), misyar (pleasure), and mut‘a (temporary) con-
tracts. This Article then explores the options couples have in cus-
tomizing contracts, such as adding specific termination provi-
sions, to best meet their relationship needs. Islamic law allows
for the private termination of a marriage without a governmental
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actor. Rather than requiring a governmental actor to terminate
the relationship or presuming marriage to be a nearly or com-
pletely irrevocable commitment, spouses can contract to allow
both parties to unilaterally end the relationship. Finally, this Ar-
ticle discusses the ways contemporary reform proposals could re-
shape the way couples use contracts. Specifically, couples may
want to structure their contracts as a partnership agreement, and
in doing so, they may more easily capture the type of relationship
they want to create rather than modifying default provisions to
traditional contracts.

In short, options exist in Islamic law for individuals to create
legally binding contracts that reflect the relationships they intend
to co-create in accordance with their moral and legal commit-
ments.
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INTRODUCTION

Rather than considering it taboo or anathema to religion,
Islamic law discusses sex and sexual desire frankly. The options
under Islamic law to enter sexual relationships with clear con-
sent and within relationship parameters are numerous. Islamic
law conceives of entering and exiting romantic, sexual relation-
ships vis-a-vis customizable contracts. This Article primarily ex-
amines options within Islamic law to customize contracts to meet
the specific needs of parties wanting to enter into a sexual rela-
tionship. It brings Islamic law into broader legal conversations
on sexual agreements! and consent.2 Parties may enter into an
Islamic marriage contract for a whole host of reasons, including
wanting to create a family or to obtain greater financial stability.
Likewise, entering into a contract “purely for pleasure is permis-
sible” under Islamic law.3

Islamic theology considers sexual desire as part of the fitrah,
or natural essence of each human.4 This essence is “constantly
yearning for closeness and connection to God.”®> Theologically,
“[s]exuality, desire, and relationships are all parts of ourselves
that, when fulfilled appropriately” through an Islamically legal
contract “can bring us closer to God.”6 Marriage contracts are a

1. See, e.g., Albertina Antognini & Susan Frelich Appleton, Sexual Agree-
ments, 99 WASH. U. L. REV. 1807 (2022); Courtney G. Joslin, Nonmarriage: The
Double Bind, 90 GEO. WASH. L. REV. 571 (2022); Albertina Antognini, Nonmar-
ital Coverture, 99 B.U. L. REV. 2139 (2019); Barbara Stark, Marriage Proposals:
From One-Size-Fits-All to Postmodern Marriage Law, 89 CALIF. L. REV. 1479
(2001).

2. See, e.g., Aya Gruber, The Complexity of College Consent, in ADJUDICAT-
ING CAMPUS SEXUAL MISCONDUCT AND ASSAULT 25 (Claire M. Renzetti & Diane
R. Follingstad eds., 2020). The ideas discussed in this Article may also contrib-
ute to developing understandings of consent within the university context. Stu-
dent conduct is often regulated by university rules and enforced in extrajudicial
proceedings. Contract customization provides an additional lens to understand
consent and sexual relationships between young people.

3. Shereen Yousuf & Nousheen Yousuf-Sadiq, Temporary Pleasure, Per-
manent Effects: Practical Advice on Mut‘a Marriage, in TYING THE KNOT: A FEM-
INIST/WOMANIST GUIDE TO MUSLIM MARRIAGE IN AMERICA 43, 50 (Kecia Ali ed.,
2022) (providing advice and information for those considering a mut‘a marriage
contract and noting that pleasure is a legally sanctioned motivation to pursue
such a contract).

4. Id.

5. Id. Arabic terms are defined in the glossary addendum infra pp. 1950—
53.

6. Yousuf & Yousuf-Sadiq, supra note 3.
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means for Muslims to “acknowledge that desire, love, and sex are
1important parts of our whole existence [important enough to sol-
emnize via contract], and that fulfilling those needs can
strengthen our well-being” and relationship to God.” Indeed,
Muslim jurists held that marriage moves from a recommended
act to an obligatory act for those individuals who find their sex-
ual desire “uncontrollable or nearly so.”® Likewise, it can be in-
ferred that classical Islamic jurists considered sex for pleasure
alone permissible and directly addressed the permissibility of
birth control.?

The Quran states, “God intends ease for you and does not
want difficulty for you.”10 For young Muslims in the United
States, entering into a permissible sexual relationship likely
feels anything but easeful. Faced with conflicting social, reli-
gious, and legal standards, they often do not have a clear path
as to how to enter a sexual relationship that is considered licit
from a religious, legal perspective. Muslims are simply told that
Islam does not allow for pre-marital sex.1l Part of the difficulty
Muslims face in navigating the path to an Islamically sanctioned
sexual relationship is that the term “marriage” or “marital” con-
flates an Islamic legal standard with American cultural and civil
marriage. This Article outlines the options Muslims have in
drafting a contract to enter into an Islamically legal sexual rela-
tionship without the barriers to entry and exit of American civil
and cultural marriage.1?2 The Article proposes phased stages of

7. Id.

8. WAEL B. HALLAQ, SHARI‘A: THEORY, PRACTICE, TRANSFORMATIONS 272
(2009); see also Ibn Qudama, Mughni, VII, 334-37.

9. See Dariusch Atighetchi, The Position of Islamic Tradition on Contra-
ception, 13 MED. & L. 717, 719-20 (1994) (discussing history of Islamic legal
thought concerning contraceptives and noting general approval for use to pre-
vent pregnancy based on practical and economic motivations); HALLAQ, supra
note 8, at 271 (noting that quasi-legal Islamic literature includes sexual fulfill-
ment of both men and women as among the goals of Islamic marriage).

10. QURAN 2:185 (in context of fasting during month of Ramadan). This
concept is repeated throughout the Quran. See QURAN 2:286 (“God does not bur-
den a soul more than it can bear . ...”); id. at 22:78 (“God has chosen you and
has not laid upon you in religion any hardship.”).

11. See, e.g., HALLAQ, supra note 8, at 271 (noting that sex outside marriage
is regarded as the primary cause of social discord and must be avoided at virtu-
ally any cost).

12. See Antognini & Appleton, supra note 1, at 1812 (“[T]he way sex figures
into agreements is more complicated than this blanket bar . . . suggests. While
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relationship, wherein a couple may start their sexual relation-
ship with the clear consent and parameters of a customized Is-
lamic contract, and then may choose to enter into civil marriage
with the state and cultural marriage at a later stage when the
couples deem appropriate.

Islamic law’s regulation of sex unapologetically focuses on
the legality of sexual relationships and the legal recognition of
any children that may ensue.!3 This is not to suggest that nor-
matively Islam as a religion is only concerned about marriage in
regard to sex. Indeed, there are many examples from the life of
the Prophet Muhmmad on how to achieve marital happiness and
lasting bonds.14 The Quran exhorts the purpose of marriage as a
means of establishing love and mercy between two people.15
While these aspects of marriage are of course theologically, soci-
ologically, and psychologically important, the focus of the law is
on the Islamic legal permissibility of sexual acts between people.
Although marriage as a social institution “became key to main-
taining social harmony, the cornerstone of the entire Islamic or-
der,” from a solely legal perspective, marriage is a contract with
a defined scope—“one that did not pretend to regulate the en-
tirety of relationships that normally existed within marital

contracts cannot provide for sex as a matter of stated doctrine, sex does form an
important part of certain agreements, which the law explicitly acknowledges.”).

13. See Kecia Ali, Marriage in Classical Islamic Jurisprudence: A Survey of
Doctrines, in THE ISLAMIC MARRIAGE CONTRACT: CASE STUDIES IN ISLAMIC
FAMILY LAW 11, 11 (Asifa Quraishi & Frank E. Vogel eds., 2008) (“According to
Muslim jurists, marriage is a contract (‘aqd), established by bilateral agree-
ment. Some considered marriage to be in part an act of worship (ibada) and not
purely a worldly transaction (mu‘@mala). The Qur'an has much to say about
marriage that is not purely regulatory in effect, and the Prophet Muhammad
reportedly stated that those who marry have fulfilled half of their religion. In
legal writings, however, the contractual dimensions of marriage take prece-
dence over its broader religious significance or ethical merit.” (footnotes omit-
ted)); HALLAQ, supra note 8, at 271 (“Since the only conceivable way of bringing
children into this world and of raising them properly was through marriage,
and since sexuality was equally inconceivable outside a lawful framework
(which included lawful concubinage), the marriage institution thus became key
to maintaining social harmony, the cornerstone of the entire Islamic order.”).

14. Ali, supra note 13, at 11.

15. QURAN 30:21 (“He created for you spouses from among yourselves, that
you might live in peace with them, and planted love and kindness in your
hearts.”).
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life.”16 At its core, Islamic law conceives of Muslims entering and
exiting romantic, sexual relationships vis-a-vis contracts.

While religiosity is not in and of itself a problem, Muslim
youth growing up in North America must navigate a conflicting
and confusing sexual landscape that often includes “conflicting
messages regarding sexuality from Islam, from their [or their
parents’] cultures of origin, as well as the mainstream culture.”!?
This conflicting sexual landscape can have a detrimental effect
on “Muslims’ sexual health, especially psychological sexual
health.”18 Sociological research has found that “Muslims living
in Western countries . . . are more sexually conservative when
compared to those of other religions, finding Muslims report en-
gaging in significantly less premarital sex, being less tolerant of
premarital sex, and being more likely to believe premarital sex
is wrong than non-Muslim individuals.”19

However, solutions aimed at simply encouraging young
Muslim adults to disregard their religious commitments and “en-
gage in more sexual activities or sex before marriage as a means
of reducing sexual guilt and anxiety levels would not only be un-
reasonable and unrealistic, it may also be offensive to many.”20
The literature, thus far, has proposed greater sexual health

16. HALLAQ, supra note 8, at 271.

17. Sobia Ali-Faisal, What’s Sex Got to Do with 1t? The Role of Sexual Ex-
perience in the Sexual Attitudes, and Sexual Guilt and Anxiety of Young Muslim
Adults in Canada and the United States, 10 J. MUSLIM MENTAL HEALTH 27, 28
(2016) (citations omitted).

18. Id.; see, e.g., id. at 30 (citing Catherine Griffiths et al., ‘Always Between
Two Cultures Young British Bangladeshis and Their Mothers’ Views on Sex
and Relationships, 10 CULTURE, HEALTH & SEXUALITY 709, 713 (2008)) (“Bang-
ladeshi British young women and men interviewed in a qualitative study gen-
erally felt that engaging in premarital sex was un-Islamic, but not all chose to
adhere to what they felt were Islamic teachings regarding premarital sex. Alt-
hough some of the young men favored following religious recommendations,
many participants, both men and women, felt that the choice to have premarital
sex was personal and doing so did not mean one lacked faith.”). These contra-
dictions contribute to sexual guilt and anxiety. Id. at 29; see also Alyssa Wooden,
Why Are We Having Less Sex Today than Ever Before?, JOHNS HOPKINS NEWSL.
(Feb. 14, 2019), https://www.jhunewsletter.com/article/2019/02/why-are-we
-having-less-sex-today-than-ever-before [https://perma.cc/FPY8-KLPX] (noting
that sexual activity among youth and young adults is declining).

19. Ali-Faisal, supra note 17, at 29 (citations omitted).

20. Id. at 37. Many Western Muslim youth accept Islamic prohibitions on
premarital sex as the norm. Id. at 30.
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education in religious spaces and between families.2! However,
the literature has not proposed greater education on Islamic law
or the use of Islamic law outside the sphere of the state as a
means of facilitating permissible sexual relationships. This Ar-
ticle proposes that Islamic law is an important additional tool for
those seeking solutions to improve American Muslim sexual and
psychological health.

This Article builds upon the work of Professor Anita Bern-
stein’s The Common Law Inside the Female Body, wherein she
argues that the common law serves to liberate women.22 Simi-
larly, this Article is situated within a “sharia-mindful” approach,
which takes as its starting point Islamic law as agreed upon by
most Muslims, including those with a more conservative or tra-
ditional approach.23 Rather than “dismissing all Islamic law as
patriarchally biased,” this Article seeks to work with “estab-
lished rules that already have persuasive weight with the vast
majority of practicing Muslims”24 and proposes means by which
classical legal rulings (equivalent to the common law) can pro-
vide “immediately effective tools for empowerment.”25 This Arti-
cle also acknowledges the limitations of that approach26é and

21. See, e.g., HEART TO GROW, https://hearttogrow.org [https://perma.cc/
754Q-QGGM]

22. ANITA BERNSTEIN, THE COMMON LAW INSIDE THE FEMALE BODY
(2019). Bernstein argues that advocates for gender progress should look to the
common law for existing solutions to contemporary problems. Id. Likewise, this
Article argues, in part, that solutions exist within classical Islamic jurispru-
dence to the problems facing Muslims living in North America today.

23. Asifa Quraishi, What if Sharia Weren't the Enemy?: Rethinking Inter-
national Women’s Rights Advocacy on Islamic Law, 22 COLUM. J. GENDER & L.
173, 202 (2011) (discussing the benefits of accepting and using Sharia law to
achieve pro-human-rights outcomes in jurisdictions that adhere to Sharia law);
Asifa Quraishi-Landes, A Meditation on Mahr, Modernity, and Muslim Mar-
riage Contract Law, in HALF OF FAITH: AMERICAN MUSLIM MARRIAGE AND DI-
VORCE IN THE TWENTY-FIRST CENTURY 52, 54 (Kecia Ali ed., 2021) (discussing
the pros and cons of sharia-based women’s rights activism in Islamic contexts).

24. Quraishi-Landes, supra note 23, at 54.

25. Id.

26. See, e.g., id. at 55 (warning of negative side effects that come with only
emphasizing the aspects of Islamic law that empower women); cf. Lolita Buck-
ner Inniss, (Un)Common Law and the Female Body, 61 B.C. L. REV. 1.-95, 1-99
(2020) (noting some limits to Anita Bernstein’s theory that the common law em-
braces the positive liberation of women).
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discusses contemporary legal reform proposals to classical doc-
trine.27

While this Article does not directly address same-sex or pol-
yamorous relationships, non-Muslims and Muslims may find
some elements of this Article helpful in thinking through those
types of relationships as well. Aspects of consent, relationship
defining through contracts, and the proposal for partnership
agreements all apply regardless of the number or sexual orien-
tation of the parties. Other scholars have also recognized the po-
tential benefit of contracts in a variety of sexual relationships.28
That said, some aspects of the Article focus on the ways parties
can modify and opt for alternatives to the classical gendered ob-
ligations of couples under Islamic law. Therefore, the Article of-
ten discusses the contractual rights and obligations within a mo-
nogamous, heterosexual framework, as that is the default
relationship dynamic presumed by classical Islamic law.29

This heterosexual framework involves gendered elements
some of which are modifiable and others that are not. Even in
the instance of non-modifiable terms, a range of options may ex-
ist. As such, dependent on the school of thought, the barrier to
entry into a marriage contract may be higher or lower for men
versus women. For instance, some of the Sunni schools of
thought require the permission of the woman’s guardian (typi-
cally her father) for her to enter into a first marriage (whereas
most schools agree that a woman does not need a guardian for

27. See infra Part III.

28. See, e.g., Note, Nonbinding Bondage, 128 HARV. L. REV. 713 (2014) (dis-
cussing contracts in BDSM relationships).

29. Classical Islamic law does, however, permit polygamous relationships
within certain contexts. See HALLAQ, supra note 8, at 534 (noting that tradi-
tional Islamic jurists interpreted having up to four wives as permissible). Addi-
tionally, there are contemporary scholars addressing the possibility of same-sex
Muslim marriage contracts. For instance, Imam Daayiee is a gay Imam and
scholar who advocates for same-sex marriage in Islam. See Elizabeth Arif-Fear,
Saying Yes to Same Sex Marriage and No to Exclusion: Meet Imam Daayiee Ab-
dullah, VOICE OF SALAM (Aug. 31, 2018), https://voiceofsalam.com/2018/08/31/
saying-yes-to-same-sex-marriage-meet-imam-daayiee-abdullah [https://perma
.cc/3XL8-JYKE] (transcribing a journalist’s interview of Imam Daayiee); see also
Aisya Aymanee M. Zaharin, Reconsidering Homosexual Unification in Islam: A
Revisionist Analysis of Post-Colonialism, Constructivism and Essentialism, 13
RELIGIONS 702 (2022) (providing a comprehensive understanding of theological,
historical, and sociological discourses to demonstrate some of the challenges fac-
ing contemporary sexual ethics in relation to Muslim homosexuality).
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subsequent marriages).30 Under those schools, the male guard-
1an’s approval is non-modifiable. However, the Hanafi school al-
lows all women to represent themselves without a guardian’s ap-
proval.3! Additionally, the mahr (bridal gift given by the male
party) is one of the pecuniary rights of a wife that is recognized
across all Sunni and Shia schools.32 While all schools of thought
recognize that the groom can provide a gift to the wife, some
schools allow that the gift can be nominal, such as the groom
agreeing to teach the wife verses of the Quran.33

Furthermore, the heteronormative standard of Islamic law
is distinct in certain ways from other historical heteronormative
standards. For instance, Islamic law recognizes the right of par-
ties to have sex for the purpose of pleasure and not procreation.34
Islamic law also has default obligations of male and female par-
ties that primarily place obligations of child rearing and finan-
cial support upon the male party.35 Although these default pro-
visions exist, the requirement of male financial support of the
female party is modifiable, and Islamic law allows for

30. Muhammad Jawad Mughniyya, Matrimonial Guardianship, AL-ISLAM,
https://www.al-islam.org/marriage-according-five-schools-islamic-law
-muhammad-jawad-mughniyya/matrimonial-guardianship#wilayah-over
-mature-and-sane-girl [https://perma.cc/94S4-RJEP] (noting that the Shafi‘,
the Maliki, and the Hanbali schools require guardian consent, whereas the
Hanafi and Imamiyyah schools regard women who have reached the age of ma-
turity as competent to consent to their own marriage contracts).

31. Id. (“The Hanafis regard a sane, grown-up female as competent to
choose her husband and to contract marriage . . . . No one has authority over
her, nor any right to object, provided she chooses one her equal and does not
stipulate less than a proper dower . . . for the marriage.”).

32. Muhammad Jawad Mughniyya, Al- Mahr, AL-ISLAM, [https://perma.cc/
SMH7-PL3R] (noting that that mahr is not an essential ingredient (rukn) of a
marriage contract, as price is in a contract of sale, but rather is one of the effects
of a marriage contract, and even without its stipulation the contract is valid).

33. Quraishi-Landes, supra note 23, at 64 (detailing that the mahr need to
be monetary and can instead be “anything of value”).

34. See supra note 9 and accompanying text.

35. Hoda Yasser, The Rights of Children on Parents in Islam, IS-
LAMONLINE, https://islamonline.net/en/the-rights-of-children-on-parents-in
-islam [https://perma.cc/7VK2-C65U] (noting that mothers are primarily tasked
with feeding and providing for children, whereas fathers are tasked with guar-
anteeing children the resources necessary for them to live well).
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customized contract terms to allow for greater parity between
the parties.36

Islamic relationship contracts fall into several categories:
traditional contracts with no change to the default provisions;
misyar contracts, which modify the traditional contract in re-
gards to the financial obligations of the husband to the wife; urfi
contracts, which are often a subset of misyar contracts and are
essentially contracts not registered with a governmental author-
ity; and mut‘a contracts, which are only permissible in Shia ju-
risprudence, and are a marriage contract with a pre-established
termination date.37 Classical Islamic law conceived of all of these
relationships agreements as existing outside of the context of the
state and, almost wholly, as a product of private law.38 With
some limitations to the contract itself (such as the requirement
of a gift), classical Islamic law provides a means by which parties
can enter and exit sexual relationships without the involvement
of the state.39 Entry is facilitated via contract and exit can hap-
pen via unilateral termination requiring no state involvement.40
Parties can contract for the relationship they intend to create
and can contract how to leave those relationships.4! Contempo-
rary jurisprudence also proposes a means for couples to choose
the form their relationship contract takes.42

This Article will use the terms “marriage contract” and “re-
lationship contract” interchangeably throughout. This is to cap-
ture that, while Islamic law considers all of the contracts as mar-
riages, the term “marriage” may not necessarily reflect a couple’s
complete understanding of their relationship. For instance, a

36. See, e.g., Zahra Ayubi, Pre-Marital Counseling and Nikah Contract
Writing Guide, in TYING THE KNOT: A FEMINIST/WOMANIST GUIDE TO MUSLIM
MARRIAGE IN AMERICA, supra note 3, at 55, 60 (suggesting potential contract
provisions to customize, including responsibility for finance).

37. Seeinfra Part II, for a discussion of the different types of marriage con-
tracts.

38. Al supra note 13, at 11 (noting that Muslim jurists define marriage as
a contract (‘aqd), established by bilateral agreement).

39. HALLAQ, supra note 8, at 280—86 (noting permissible forms of unilateral
divorce permitted under classical Islamic jurisprudence).

40. Id.

41. See, e.g., Yousuf & Yousuf-Sadiq, supra note 3, at 45 (discussing possible
provisions of a temporary (Mut‘a) marriage contract, including definite termi-
nation).

42. Id. (highlighting “how readily the contract can be modified with stipu-
lations,” making it suitable for the needs of the parties).
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couple may consider themselves Islamically married, and thus
in an Islamically licit sexual relationship, but may concurrently
not have a civil marriage or understand themselves to be mar-
ried within the larger American cultural understanding of the
word. The focus of this Article is on the use of contract within
Islamic law to enter sexual and romantic relationships, without
the burdens and barriers to entry and exit involved in American
cultural and civil marriage. Part I of this Article situates this
scholarship within the literatures on sexual agreements, legal
pluralism, and Muslim sexual health, describing the importance
of Islamic law as a tool and framework for American Muslims in
navigating their sexual and romantic lives. Part II then focuses
on the technicalities of Islamic law, providing a primer on Is-
lamic law that describes the different schools of thoughts, the
essential elements of marriage contracts, and the required and
default provisions of marriage contracts. It highlights the im-
portance of diversity of opinion within Islamic law and the ways
in which that diversity can lead to contract customization, with
an extensive discussion of urfi (customary), misyar (pleasure),
and mut‘a (temporary) contracts. Part III then shifts the discus-
sion from classical Islamic law to modern proposals for marriage
contract reform. This Article concludes by describing some of the
limitations of the proposals herein and provides additional areas
of consideration for those negotiating their sexuality in complex,
sometimes conflicting, environments.

I. SEX AND ISLAMIC MARRIAGE CONTRACTS IN
CONTEXT

American Muslims’ legal and social identities frequently in-
clude “complex and overlapping affiliations”43 that are not nec-
essarily in conflict with each other. This is often because the
American legal conception of marriage differs significantly from
Islamic legal understandings of marriage. Notably, American le-
gal marriage confers rights and obligations vis-a-vis the state,
while Islamic law conceives of rights and obligation originating
out of private law. As a result, Islamic law provides a rich array
of contract customization options, currently unavailable under
American conceptions of marriage. These overlapping under-
standings of marriage and sex can leave American Muslims,

43. AYELET SHACHAR, MULTICULTURAL JURISDICTIONS: CULTURAL DIF-
FERENCES AND WOMEN’S RIGHTS 5 (2001).
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especially youth, confused and uncertain of what path to take in
developing sexual and/or romantic relationships. Yet, under-
standing Islamic law in the United States within the framing of
subaltern cosmopolitan legality44 can help foster “resistance and
legal innovation by those most excluded and marginalized
within the new global order.”4> This Article suggests that the
adoption of Islamic legal understandings of marriage as custom-
izable contracts can not only help strengthen American Muslims’
romantic and sexual relationships, but can also contribute to the
continued development of post-modern marriage within Ameri-
can law.

A. SEX, MARRIAGE, AND CONTRACTS IN THE AMERICAN LEGAL
LANDSCAPE

While American jurisprudence has increasingly come to rec-
ognize sex-adjacent contracts, such as surrogacy agreements,
courts still severely limit the enforceability of contracts involving
sex.46 This is in part because “[m]arriage has long been a recog-
nized limit on the right to contract.”4” Historically, marriage also
limited the right of women to contract, due to the doctrine of cov-
erture, which viewed the husband and wife as a single legal en-
tity, controlled entirely by the man.4® Although marriage in the
United States “no longer entails the complete erasure of a
woman’s legal identity,” it still defines marriage and non-marital
relationships in “very traditional ways.”49 As a result, scholars

44. See Boaventura de Sousa Santos & César A. Rodriguez-Garavito, Law,
Politics, and the Subaltern in Counter-Hegemonic Globalization, in LAW AND
GLOBALIZATION FROM BELOW 1 (Boaventura de Sousa Santos & César A.
Rodriguez-Garavito eds., 2005). The meaning and application of the subaltern
is discussed in Part 1.B below.

45. See Rachel Sieder, Subaltern Cosmopolitan Legalities and the Chal-
lenges of Engaged Ethnography, 75 UNIVERSITAS HUMANISTICA 221, 226 (2013).

46. Antognini & Appleton, supra note 1, at 1810 (noting that contract case
law “refus[es] to recognize as contracts agreements that entail sex in both non-
marital and marital relationships”).

47. Albertina Antognini, Nonmarital Contracts, 73 STAN. L. REV. 67, 67
(2021).

48. See Antognini, supra note 1, at 2142. William Blackstone defines cover-
ture as: “By marriage, the husband and wife are one person in law: that is, the
very being or legal existence of the women is suspended during the marriage, or
at least is incorporated and consolidated into that of the husband: under whose
wing, protection and cover, she performs everything ....” 1 WILLIAM BLACK-
STONE, COMMENTARIES *430 (footnotes omitted).

49. Antognini, supra note 1, at 2142, 2146.
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find that “courts restrict the right to contract outside of marriage
in precisely the same ways it is restricted within marriage.”50

Courts not only restrict contracts involving sex, but all con-
tracts involving “services provided during the marital relation-
ship, like child-rearing or housecleaning.”s! Parties that want to
define their relationships vis-a-vis contract have few options un-
der American law. Rather, a cookie-cutter legal understanding
of marriage is applied universally.52 Because of this, “the law
neither reflects nor accommodates the partners’ diverse experi-
ences.”?3 Scholars have called for a “postmodern marriage law”
that “explicitly contemplates varied, changing, contextualized
forms of marriage, [which] may in fact be more compatible with
contingent, problematic, but nevertheless enduring human love,
than the reified abstractions we now call ‘marriage.”54

The marital habitus of the United States drives the perpet-
uation of traditional American legal norms around marriage.3s
“Marital habitus” is the idea that “[m]arriage is not just a legal
status that one chooses to enter; it is not just a collection of laws;
it is not merely an outcome toward which the law channels peo-
ple. It is the framework though which people structure their per-
sonal relationships and comprehend all adult intimacy.”?¢ Is-
lamic law operates under a very different marital habitus than
American law.

The Islamic marital habitus conceives of marriage as a con-
tractual commitment that is customizable, with rights and obli-
gations that are determined through private law, and not the
state.’” Although Islamic law has strict prohibitions on

50. Antognini, supra note 47, at 67.

51. Id. at 72; see also Kaiponanea T. Matsumura, The Marital Habitus, 99
WASH. U. L. REV. 2033, 2037 (2022) (noting that courts refuse to enforce con-
tracts between non-married cohabitants in the majority of cases).

52. See Stark, supra note 1, at 1482 (“Before they marry, few couples have
any real alternative to one-size-fits-all marriage.”).

53. Id. at 1485.

54. Id. at 1491.

55. See Matsumura, supra note 51, at 2034-35 (describing how deeply
rooted marriage is in American society, which makes it difficult to conceptualize
relationships beyond marriage).

56. Id.

57. See supra notes 38-39, 41 and accompanying text.
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prostitution,’® similar to the common law, the very nature of
marriage as a contractual commitment under Islamic law lends
it to a type of postmodern marriage. Although American Mus-
lims operate within dual marital habitus that can lead to confu-
sion, such overlapping legal systems can also contribute to legal
innovation and progressive development.59

B. LEGAL PLURALISM AND SUBALTERN COSMOPOLITAN
LEGALITY

The American legal system is pluralistic in a variety of ways
ranging from the federalist system to Indian law, and this plu-
ralism impacts the way Islamic law is practiced in the United
States. Legal pluralism is “generally defined as a situation in
which two or more legal systems coexist in the same social
field.”60 Scholars have increasingly come to recognize that “plu-
ral normative orders are found in virtually all societies.”61 Alt-
hough calls for “one law for all”62 have been used as an Islam-
ophobic rallying cry against any accommodation for Islamic law
in Western states, it is normal for more than one ‘legal’ system
to co-exist in the same social arena.63 Islamic law operates
within the American legal context in a variety of ways ranging
from individual observance to private law.64¢ For instance,

58. See James E. Baldwin, Prostitution, Islamic Law and Ottoman Socie-
ties, 55 J. ECON. & SOC. HIST. ORIENT 117, 117-18 (2012) (“The basic position of
Islamic law towards sexual relations is straightforward: intercourse outside of
marriage or concubinage . . . is illegal and subject to punishment . . . .”).

59. See Boaventura de Sousa Santos, Beyond Neoliberal Governance: The
World Social Forum as Subaltern Cosmopolitan Politics and Legality, in LAW
AND GLOBALIZATION FROM BELOW 29, 43 (Boaventura de Sousa Santos & César
A. Rodriguez-Garavito eds., 2005) (discussing the formulation of a new model of
social emancipation based on the recognition of the plurality of emancipatory
agency and social transformative goals).

60. Sally Engle Merry, Legal Pluralism, 22 LAW & SOC’Y REV. 869, 870
(1988) (citation omitted).

61. Id. at 873.

62. See, e.g., ONE LAW FOR ALL, https://onelawforall.org.uk [https://perma
.cc/DD3H-DLAS].

63. BRIANZ. TAMANAHA, A GENERAL JURISPRUDENCE OF LAW AND SOCIETY
116 (2001) (“Under a functional view of the law as the maintenance of social
order within groups, it [makes] sense . . . that there [are] other ‘legal’ systems
operat[ing] in the same social arena.”).

64. See, e.g., Rabea Benhalim, The Case for American Muslim Arbitration,
2019 Wis. L. REV. 531, 551 (noting that an informal version of Islamic
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American Muslims may utilize Muslim arbitration, applying Is-
lamic law to resolve private disputes, including commercial and
personal disputes.65

Within the field of legal pluralism, Boaventura de Sousa
Santos and César Rodriguez-Garavito developed the theory of
“subaltern cosmopolitan legality,” which serves as the theoreti-
cal underpinning of this Article.6¢ This term refers to “locally
grounded forms of resistance and legal innovation by those most
excluded and marginalized within the new global order.”¢7 de
Sousa Santos and Rodriguez-Garavito highlight “the importance
of comprehending and giving due analytical and political weight
to non-hegemonic or non-Western constructions of rights and hu-
man dignity.”68 This Article is fundamentally concerned with fa-
cilitating the dignity of people through meeting their sexual
needs within an Islamic legal framework. This understanding of
sexual rights is distinct from American legal and cultural hege-
monic constructions.

Subaltern cosmopolitan legality also emphasizes the im-
portance of understanding law and legal reform as including le-
gal structures outside the formality of the state. So, while Is-
lamic law is not formally part of the American legal paradigm, it
1s still meaningfully understood as law to Muslims living in the
United States. Furthermore, Islamic law and American law in-
teract in important ways when individuals choose to incorporate
Islamic law into their contracts. Specifically, the American legal
system does recognize choice of law provisions in private law and
in arbitration.t® Indeed, scholars have previously argued that

arbitration in the United States does exist); Michael A. Helfand, Religious Ar-
bitration and the New Multiculturalism: Negotiating Conflicting Legal Orders,
86 N.Y.U. L. REv. 1231, 1243 (2011) (noting that there are Islamic institutions
providing a fora for religious arbitration); Lee Ann Bambach, “That Ye Judge
with Justice”: Faith-Based Arbitration by Muslims in an American Context 205
(2014) (Ph.D. dissertation, Emory University) (on file with author) (detailing
cases that demonstrate the existence of Islamic arbitration tribunals in the
United States and states’ abilities to deal with cases arising from such tribunals
easily).

65. See sources cited supra note 64.

66. See de Sousa Santos & Rodriguez-Garavito, supra note 44, at 5.

67. See Sieder, supra note 45, at 226.

68. Id. (citing de Sousa Santos & Rodriguez-Garavito, supra note 44, at 15).

69. See Federal Arbitration Act, 9 U.S.C. §§ 1-16; MICHAEL J. BROYDE,
SHARIA TRIBUNALS, RABBINICAL COURTS, AND CHRISTIAN PANELS 21-24 (2017)
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American Muslim Arbitration would often be the best forum for
Muslims to resolve their private legal disputes,’® thereby help-
ing Muslim navigate conflicting cultural and legal orders.”

C. NORTH AMERICAN MUSLIM MENTAL AND SEXUAL HEALTH

North American Muslims experience a wide range of sexual
values and standards in their social, communal, familial, and le-
gal environments. Scholars are beginning to study the psycho-
logical distress Muslims living in Western countries face around
entering sexual relationships. Muslims tend to adhere more to
religious sexual ideals than their non-Muslim counterparts and
are provided little guidance on their physical and psychological
health. Muslim feminists have been doing important work to bet-
ter protect Muslim women entering and exiting marriages, but
this work is primarily focused on meeting the needs of women.
One thing is clear—Muslims need greater guidance and support,
including legal knowledge, on how to navigate the complex legal,
social, and cultural environment they find themselves in.

Sociological and psychological research of Muslims living in
Western countries indicates that American Muslims are gener-
ally more sexually conservative compared to their peers with
lower approval and rates of premarital sex.”2 Furthermore, Mus-
lim youth often receive less sexual health education, particularly
related to “the areas of intimate relationships and pleasure,”
than their peers.” The lack of sexual health knowledge among
Muslim youth extends into a lack of knowledge about a range of
STT issues, including STI symptoms and transmission.™ The
perspectives and knowledge of Muslim youth can be attributed,

(describing what religious arbitration organizations must do to follow the re-
quirements of the FAA).

70. See supra note 64 and accompanying text.

71. Helfand, supra note 64, at 1249-52 (describing Muslim arbitration in
the United States).

72. Ali-Faisal, supra note 17, at 29.

73. Josephine Pui-Hing Wong et al., Understanding the Sexuality and Sex-
ual Health of Muslim Young People in Canada and Other Western Countries: A
Scoping Review of Research Literature, 26 CANADIAN J. HUM. SEXUALITY 48, 50
(2017) (citations omitted).

74. Id.
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at least in part, to the sex education they receive at home and
within their religious communities.?

While Muslim youth often report receiving sexual education
within public schools, “they also critiqued it for not taking into
consideration Muslim students’ religious and cultural beliefs on
sex and marriage.”’6 Students noted that the education received
at school “marginalized the experiences of students who did not
plan to engage in pre-marital sex.””” Muslim youth also reported
difficulty reconciling the mixed, and sometimes conflicting,
“moral values about sexuality that they received at home and in
their religious or cultural communities” and those of larger soci-
ety.”8

Part of the struggles for Muslim youth certainly stems from
the lack of sex education within their homes. Compared to their
peers, Muslim youth are less likely to have talked to their par-
ents about sex and their sexuality.” Youth describe the need for
more family conversations on the topic.80 Some youth indicate
that they had received indirect parental messaging that high-
lighted “personal responsibility, reputation and warnings about
the ramifications of non-marital pregnancy.”®l While indicating
that they “considered schools to be in the best position to provide
‘scientific’ information about sexuality,” these youth felt that
their parents should be responsible for educating them on the
emotional and moral aspects of sex.82 Some youth also identify
religious centers as important providers of information about
sex, especially in providing them guidance about sexuality and
marriage.8 Finally, youth are diverse in their interpretations on
Islam and sexuality, holding a wide range of beliefs on topics

75. Id. at 50 (“Muslim youth’s perspectives and experiences of sex education
at school, at home and in the community also helped to explain, to some extent,
their lower level of sexual health knowledge.”).

76. Id. at 53.
77. Id.
78. Id.
79. Id.
80. Id.

81. Celia McMichael & Sandra Gifford, “It Is Good to Know Now . . . Before
It’s Too Late”: Promoting Sexual Health Literacy Amongst Resettled Young Peo-
ple with Refugee Backgrounds, 13 SEXUALITY & CULTURE 218, 224 (2009).

82. Wong et al., supra note 73, at 53.
83. Id.



2024] CONTRACT CUSTOMIZATION 1879

such as premarital sex, masturbation, and same-sex relation-
ships.84

Many youths accept Islamic prohibitions on premarital sex
as the norm.85 Generally, religiosity among Muslim youth in
Western countries is highly correlative with negative views on
pre-marital sexual activity. That said, studies on the sex lives of
Muslim youth are limited and dependent on geographic location.
One study of “religiously diverse students in the UK showed that
30.9% . .. of Muslim young men and 9% ... of Muslim young
women in the study had engaged in pre-marital sexual inter-
course.”® This rate of sexual activity for Muslim young women
was comparatively lower than any other group.8” Another study
found a higher rate with “563.8% of never-married Muslim college
students in the United States reported engaging in sexual inter-
course, with no significant difference between men and
women,”88 although this rate is still lower than non-Muslim col-
lege students.8?

Muslim youth living in the West consistently report “con-
flicts and contradictions between the value-laden messages
about sexuality received at homes and in their ‘cultural’ commu-
nities versus the value-laden messages they encountered at
school and in the ‘mainstream’ culture.”® These contradictions
contribute to sexual guilt and anxiety.?! Although related, sexual
guilt and anxiety are two distinct conditions. Sexual guilt relates
to the self-referential feelings and punishment of an individual’s
experiences for a perceived “violation of one’s standards of proper

84. Id.

85. Id. at 53—54 (“Many Muslim young people in this review accepted vir-
ginity until marriage as the norm and the expectation of their parents and reli-
gious/cultural communities.”).

86. Id. at 55 (citing Lester M. Coleman & Adrienne Testa, Sexual Health
Knowledge, Attitudes, and Behaviours: Variations Among a Religiously Diverse
Sample of Young People in London UK, 13 ETHNICITY & HEALTH, 55, 63 (2008)).

87. Id.

88. Ali-Faisal, supra note 17, at 30 (citing Sameera Ahmed et al., Preva-
lence of Risk Behaviors Among U.S. Muslim College Students, 8 J. MUSLIM &
MENTAL HEALTH 5, 14 (2014)).

89. Cf. Wooden, supra note 18 (reporting that 66% of all college students
reported sex in the past year).

90. Wong et al., supra note 73, at 56.

91. See Ali-Faisal, supra note 19, at 32—-34 (discussing the results of the
study that reveal correlations of sexual attitudes with sexual guilt and anxiety).
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sexual conduct.”2 Sexual anxiety, on the other hand, is “an ex-
pectancy for external punishment for violating, or anticipating
violating, perceived societal normative standards of acceptable
sexual behavior.”93 Sexual anxiety can lead to extreme levels of
sexual dysfunction that can require clinical or therapeutic treat-
ment.% Likewise, sexual guilt has been directly linked to the sex-
ual dysfunctions of decreased sex drive and decreased sexual sat-
1sfaction.9

1. Limits of Current Research

The current sociological and psychological research on Mus-
lim sexual practices in the West is limited in several regards.
First, it focuses entirely on Muslim youth (most often in college)
and does not engage in longitudinal studies of Muslim sexual
health and practices. For instance, the studies fail to address the
ways in which delayed sexual intercourse, decades after puberty,
among Muslims can lead to specific dysfunctions. Anecdotal ac-
counts and research from other religious communities indicate
that porn addiction, lack of sexual intimacy within marriage,
and vaginismus may all arise due to decades-long abstinence.%
Current sociological and psychological research also fails to ac-
count for the ways sexual dysfunctions may or may not resolve
in the case of divorce and subsequent remarriage (an