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The Supreme Court’s Opinion in SEC v.
Jarkesy Has the Potential To Be
Extremely Destructive
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INTRODUCTION

In SEC v. Jarkesy, a six-Justice majority held that the Se-
curities & Exchange Commission (SEC) cannot adjudicate secu-
rities fraud disputes because the Seventh Amendment right to
jury trial applies to those disputes.! That holding is not likely to
have any significant effect. The SEC relied on courts to adjudi-
cate securities fraud cases until Congress authorized it to use its
own in-house adjudication process for that purpose in 2010.2

While the holding in Jarkesy is not important, however, the
reasoning the majority use to decide the case may have cata-
strophic effects on hundreds of regulatory regimes administered
by dozens of agencies. To explain why Jarkesy has that potential,
I will begin by describing the legal framework in which the Court
has decided whether agencies can adjudicate disputes.

I. THE LEGAL FRAMEWORK

An agency cannot adjudicate a class of disputes if the Con-
stitution requires that they be adjudicated by an Article III
court.3 That is the first question a court must resolve in deciding
whether the Constitution permits Congress to authorize an

T Lyle T. Alverson Professor of Law, George Washington University. Cop-
yright © 2024 by Richard J. Pierce, Jr.

1. SECv. Jarkesy, 144 S. Ct. 2117, 2139 (2024).

2. Id. at 2126 (“[TThe SEC may now seek civil penalties in federal court,
or it may impose them through its own in-house proceedings.”).

3. Id. at 2131. See also Murray’s Lessee v. Hoboken Land & Improvement
Co., 59 U.S. 272, 284 (1856) (“[W]e do not consider congress [sic] can either with-
draw from judicial cognizance any matter which, from its nature, is the subject
of a suit at the common law . . ..”).
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agency to adjudicate a class of disputes.4 The Seventh Amend-
ment applies only to a subset of cases that must be adjudicated
by an Article III court.? If the moving party seeks a legal remedy,
the Article III court must convene a jury and assign it the task
of resolving contested issues of fact.6 If the moving party seeks
an equitable remedy, the Article III court can decide the case in
a bench trial.”

The Jarkesy majority decided that the Seventh Amendment
applied to the case because of the remedy the SEC sought:

In this case, the remedy sought is all but dispositive. For respondents’
alleged fraud, the SEC seeks civil penalties, a form of monetary relief.
While monetary relief can be legal or equitable, money damages are
the prototypical common law remedy . ... [w]e have recognized that
civil penalties are a type of remedy at common law that could only be
enforced in courts of law.8

I will not discuss the applicability of the Seventh Amend-
ment right to jury trial to securities fraud cases. To understand
why that part of the majority’s opinion is dubious, I refer readers
to the critique of the opinion by my colleague Renee Lerner, the
nation’s leading expert on the history of the institution of the
jury trial.9

My focus is on the reasoning that the majority used to decide
that Congress cannot authorize an agency, rather than an Arti-
cle III court, to adjudicate securities fraud disputes. For that
purpose, the Court has long distinguished between public rights
disputes and private rights disputes.10 Only an Article III court
can decide a private right dispute, but Congress can authorize
an agency to decide a public right dispute.

The starting point for deciding whether a dispute involves
private rights or public rights is historical. If a dispute involves

4. Jarkesy, 144 S. Ct. at 2131.

5. Id.

6. Id. See also Granfinanciera v. Nordberg, 492 U.S. 33, 42 (1989) (“[T]he
Seventh Amendment . . . applies to actions brought to enforce statutory rights
that are analogous to common-law causes of action ordinarily decided in English
law courts in the late 18th century, as opposed to those customarily heard by
courts of equity or admiralty.”).

7. See Jarkesy, 144 S. Ct. at 2128-29 (distinguishing legal and equitable
remedies).

8. Id. at 2129 (citations omitted).

9. See Renee Lerner, Complexity and the Seventh Amendment, GEO. J.L.
& PUB. PoL’Y. (forthcoming 2025).

10. Jarkesy, 144 S. Ct. at 2132 (explaining the history of the distinction
between private and public rights).
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a cause of action that could have been adjudicated by a court of
law in 1789, it is a private rights dispute.!! If the dispute in-
volves a statutory cause of action that did not exist in 1789, it is
a public rights dispute.l2 The history of the cause of action has
never been dispositive, however. The Court has always recog-
nized that Congress can redefine a class of private rights dis-
putes as public rights disputes that can be adjudicated by an
agency in some circumstances.!3

As someone who has been teaching and writing about this
line of cases for almost fifty years,'4 I can attest to the accuracy
of the Jarkesy majority’s characterization of the relevant prece-
dents:

Our opinions governing the public rights exception have not always

spoken in precise terms. This is an area of frequently arcane exceptions

and confusing precedents. The Court has not definitively explained the

distinction between public and private rights, and we do not claim to

do so today.15

The majority accurately characterizes the reasoning in the
Court’s public-rights opinions as unsettled, but there is nonethe-
less a clear pattern in the results of these cases. When the ques-
tion is whether Congress can authorize a bankruptcy court to
adjudicate a class of disputes that a court could adjudicate in
1789, the answer is always no.1® When the question is whether
Congress can authorize an agency to adjudicate a class of dis-
putes that a court could adjudicate in 1789, the answer is always
yes.17

Thus, in its 1977 opinion in Atlas Roofing, the Court held
that Congress can authorize the Occupational Health and Safety

11. Id.

12. Id.

13. Id. at 2127 (“[T]he ‘public rights’ exception . . . permits Congress, under
certain circumstances, to assign an action to an agency tribunal without a jury,
consistent with the Seventh Amendment.”).

14. See, e.g., KRISTIN HICKMAN & RICHARD PIERCE, ADMINISTRATIVE LAW
TREATISE § 2.13 (6th ed. 2019); RICHARD PIERCE, ADMINISTRATIVE LAW: CON-
CEPTS AND INSIGHTS § 2B (4th ed. 2025); KRISTIN HICKMAN ET AL., FEDERAL
ADMINISTRATIVE LAW: CASES AND MATERIALS § 2B (4th ed. 2023).

15. Jarkesy, 144 S. Ct. at 2133 (citations omitted).

16. E.g., Stern v. Marshall, 564 U.S. 462 (2011); Granfinanciera v. Nord-
berg, 492 U.S. 33 (1989): N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458
U.S. 50 (1982).

17. E.g., Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833
(1986); Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568 (1985); Atlas
Roofing Co. v. OSHRC, 430 U.S. 442 (1977); Crowell v. Benson, 285 U.S. 22
(1932).
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Administration (OSHA) to decide whether to impose a civil pen-
alty on a firm that allegedly violated OSHA rules.18 In 1985, the
Court upheld the decision of the Environmental Protection Ad-
ministration (EPA) requiring a firm that wants to rely on an-
other firm’s studies to support its application for a permit to sub-
mit the question of how much compensation the second firm is
required to pay the first firm for using its studies to binding ar-
bitration, rather than an Article III court.!® And in a 1986 deci-
sion, the Court held that Congress can authorize the Commodity
Futures Trading Commission (CFTC) to adjudicate common law
counterclaims when the CFTC alleges that a firm violated the
CFTC’s rules.20

The Court explained the difference between its decisions in
cases involving bankruptcy courts and its decisions in cases in-
volving agencies in its 2011 opinion in Stern v. Marshall. It re-
ferred to Union Carbide and Schor as illustrations of the public
rights exception to the general principle that causes of action ad-
judicated by courts in 1789 are private rights disputes that must
be adjudicated by an Article IIT court.2! Congress can reallocate
responsibility to adjudicate a class of private rights disputes
from Article IIT courts to agencies in “cases in which the claim at
issue derives from a federal regulatory scheme, or in which res-
olution of the claim by an expert government agency is deemed
essential to a limited regulatory objective within the agency’s au-
thority.”22

This description of the public rights exception in Stern v.
Marshall reflected the Supreme Court’s traditional respect for
the legislative branch. If Congress decides that it is important to
pursuit of the objectives of a regulatory statute to empower an
agency to adjudicate common law causes of action that are
closely related to the statutory causes of action that Congress
has authorized the agency to adjudicate, the Court will respect
that decision.

18. Atlas Roofing Co. v. OSHRC, 430 U.S. 442 (1977).

19. Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568 (1985).
20. Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833 (1986).
21. 564 U.S. at 491.

22. 564 U.S. at 490-91.
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II. THE CHIEF JUSTICE LOSES RESPECT FOR THE
LEGISLATIVE BRANCH

Chief Justice Roberts wrote the opinion in Stern v. Marshall.
At some point between 2011 and 2024, however, the Chief Jus-
tice apparently lost his respect for the legislative branch. His
reasoning in Jarkesy was inconsistent with the Court’s holdings
in Atlas Roofing, Schor, and Union Carbide. It was obviously in-
consistent with his explicit recognition of the power of Congress
to redefine a private right as a public right in Stern v. Marshall.

In Jarkesy, the Chief Justice inexplicably ignored the
Court’s decisions in Union Carbide and Schor, as well as his
characterization of those decisions in Stern v. Marshall. He be-
grudgingly acknowledged the Court’s unanimous decision in At¢-
las Roofing, but he distinguished it from Jarkesy by characteriz-
ing the cause of action in Atlas Roofing as unrelated to any
common law cause of action that existed in 1789: “Unlike the
claims in . . . this action, the OSH Act did not borrow its cause of
action from the common law.”23

The Chief Justice recognized that the cause of action the
SEC was adjudicating in Jarkesy was not identical to any com-
mon law cause of action that could have been adjudicated in
1789.24 He recognized that it was both narrower and broader
than any pre-existing common law cause of action.25 Yet he con-
cluded that it was a private right because it “traced [its] ancestry
to the common law.”26

After expanding significantly the circumstances in which a
statutory cause of action qualifies as a common law cause of ac-
tion, the Chief Justice concluded that “[w]hen a matter from its
nature, is the subject of a suit at common law, Congress may not
withdraw it from judicial cognizance.”2” Gone into thin air was
the respect for the power of Congress to redefine even a pure
common law cause of action as a public rights dispute suitable
for resolution by an agency that the Chief Justice recognized in
his opinion in Stern v. Marshall.

23. Jarkesy, 144 S. Ct. at 2137.
24. Id. at 2131.

25. Id.

26. Id. at 2137.

27. Id. at 2139 (citation omitted).
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ITI. THE REASONING IN THE OPINION WILL HAVE
MASSIVE EFFECTS

The Chief Justice’s transfer of power from the legislative
branch to the judicial branch in Jarkesy has the potential for
massive effects. Congress has enacted over 200 statutes in which
it has authorized over a dozen regulatory agencies to adjudicate
disputes.28 A high proportion of the statutory causes of action
that Congress has authorized agencies to adjudicate “trace| ]
their ancestry to the common law.”29 Under the reasoning in
Jarkesy, those hundreds of statutory causes of action can only be
adjudicated by Article III courts.

The facts of Schor illustrate the extraordinary breadth of the
Chief Justice’s reasoning in Jarkesy. CFTC sought to impose
penalties on Schor for allegedly violating agency rules.30 Schor
did not dispute CFTC’s authority to adjudicate that statutory
cause of action. When Schor filed a counterclaim based on a com-
mon law cause of action for breach of contract, CFTC asserted
jurisdiction to adjudicate both the statutory cause of action and
the common law counterclaim. The Supreme Court concluded
that Congress had authorized CFTC to adjudicate both the stat-
utory cause of action and the common law counterclaim, and it
upheld that broad grant of power.3!

If the Court had applied the reasoning in Jarkesy to the facts
of Schor, it would have held that CFTC not only lacked the power
to adjudicate common law counterclaims but that it also lacked
the power to adjudicate the statutory cause of action that CFTC
initiated against Schor.

When Congress enacted the Commodities Exchange Act, it
was aware of the common law causes of action for breach of con-
tract and fraud that participants in commodities futures mar-
kets could use to protect themselves. It did not ignore those com-
mon law causes of action; it concluded that they were inadequate
and ineffective, as they were being applied by courts.32 Congress
concluded that an agency with expertise in the way commodity
futures markets function and the power to issue rules would be

28. Id. at 2173 (Sotomayor, J., dissenting). See also Paul Verkuil et al., The
Federal Administrative Judiciary: Use of Non-ALJ Decisionmakers in Civil
Money Penalty Proceedings (1992) (report to the Admin. Conf. of the U.S.).

29. Jarkesy, 144 S. Ct. at 2137.

30. Schor, 478 U.S. at 837-38.

31. Id. at 857-58.

32. Id. at 836-317.
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far more effective in protecting participants in the commodities
future market.33

As was true with the congressional decision to create the
SEC to regulate securities markets,3¢ Congress built on the rel-
evant common law causes of action to create an expert agency3>
that could particularize the rules governing the behavior of the
participants in the market for commodities futures.36 Such an
agency would be far more effective in creating and enforcing rel-
evant market norms than common law courts that know nothing
about the performance of commodities futures markets.37

Congress also knew that an agency-administered legal re-
gime would be far more predictable than a common law regime
implemented by generalist judges and juries. That predictability
would enhance the fundamental fairness of the legal regime by
providing market participants with clear notice of the rules ap-
plicable to their conduct. Congress also recognized that an
agency can create a legal regime that is more consistent nation-
ally and over time than a common law legal regime.38

It made sense for Congress to assign the agency that was
responsible for regulating the commodities futures markets re-
sponsibility to adjudicate the many disputes that inevitably
would arise with respect to compliance with the rules that the
agency 1ssued. Congress could be confident that the procedures
that the agency uses to issue the rules applicable to participants
in commodities future markets and the procedures that the
agency uses to adjudicate disputes with respect to the meaning
and application of those rules would be fair to all market partic-
ipants.

Congress created both the procedures for agency rulemak-
ing and the procedures for agency adjudication by unanimous

33. Id. at 836.

34. See generally Walter Werner, The SEC as a Market Regulator, 70 VA.
L. REV. 755 (1984).

35. That is, the CFTC.

36. Wayne D. Greenstone, The CFTC and Government Reorganization: Pre-
serving Regulatory Independence, 33 BUS. L. 163, 186 (“The [formation of the
CFTC] symbolized a recognition on the part of Congress that commodity futures
trading . .. had attained an important and independent role in the nation’s
economy, requiring a full-time agency with the expertise to deal with complex
trading in a multitude of tangible and intangible goods, articles, services, rights
and interests.”).

37. Schor, 478 U.S. at 836 (citing H.R. Rep. No. 93-975, at 44, 70).

38. See Greenstone, supra note 36, at 177-201.
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vote of both Houses of Congress when it enacted the Administra-
tive Procedure Act (APA) in 1946.39 The Supreme Court has re-
peatedly praised those rules and characterized them as a codifi-
cation of the principles of due process.40

Congress was also aware that the APA gave courts respon-
sibility to review all agency rules and adjudicatory decisions to
ensure that agencies comply with the procedures required by the
APA, that agencies make all decisions based on adequate evi-
dence and reasons, that agencies act within the boundaries Con-
gress created by statute, and that agency decision making is con-
sistent over time and among market participants.4!

Congress used a similar reasoning process in hundreds of
other contexts for many decades. In almost every case, Congress
built a regulatory system implemented by an agency with rele-
vant expertise on a common law foundation.42 Each of those care-
fully crafted regulatory regimes is in grave jeopardy if the Court
continues to apply to them the reasoning in the majority opinion
in Jarkesy.

The ubiquitous “just and reasonable” standard that many
agencies are required to apply in adjudications provides another
illustration of this common congressional practice. This stand-
ard has a rich history in the common law.43 British courts ap-
plied it to innkeepers based on a natural monopoly rationale.44
In the days of horses and buggies, there was often only one inn
on a segment of a highway that could provide food and shelter

39. 5U.S.C. §§ 551-559. For the history of the APA see HICKMAN & PIERCE,
supra note 14, § 1.4.

40. E.g., Ramspeck v. Fed. Trial Exam’rs Conf., 345 U.S. 128 (1953); Wong
Yang Sung v. McGrath, 339 U.S. 33 (1950). See also HICKMAN & PIERCE, supra
note 14, § 7.8.

41. See 5 U.S.C. §§ 701-706. See generally HICKMAN & PIERCE, supra note
14, chs. 10-11. The Supreme Court has repeatedly emphasized the duty of agen-
cies to maintain consistency with respect to the rules and policies that they
adopt and apply. E.g., Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 222
(2016).

42. See HICKMAN & PIERCE, supra note 14, §§ 1.6-1.8 (describing the his-
torical development of administrative activity from the 1970s to the twenty-first
century).

43. E.g., Scofield v. Ry. Co., 3 N.E. 907, 929 (Ohio 1885). See also Adelbert
Moot, Railway Rate Regulation, 19 HARV. L. REV. 487 (1906).

44. Frederic W. Peirsol, An Innkeeper’s “Right” to Discriminate, 15 FLA. L.
REV. 109, 111-115 (1962).



2024] JARKESY’'S DESTRUCTIVE POTENTIAL 29

for travelers.45 If a traveler believed that he was overcharged by
the innkeeper, he could try to persuade the court to order the inn
to provide a refund because it charged a price that was not just
and reasonable.

The common law just and reasonable standard crossed the
Atlantic with the British and was applied initially by colonial
courts and eventually by state courts.46 When railroads arrived
in the nineteenth century, state courts applied the just and rea-
sonable standard to railroads based on the same natural monop-
oly rationale. State legislatures quickly concluded that this judi-
cially administered common law method of regulating railroads
produced unsatisfactory results.4” Generalist judges were inca-
pable of applying the common law standard in an informed and
uniform manner.

State legislatures responded to this problem by creating reg-
ulatory agencies, variously named Railroad Commissions, Cor-
poration Commissions, or Public Service Commissions.48 These
agencies were staffed by experts in the accounting principles ap-
plicable to the process of regulating rail rates.4® They were in-
structed to apply the common law just and reasonable standard
in the process of determining the rates that railroads were per-
mitted to charge.50

45. Cf. id. at 127 (“[T]he probable reason for imposing the duty to receive
upon the medieval innkeeper was the scarcity of inns and the immediate need
of the traveler to find shelter. Thus, the business of innkeeping was labeled a
‘natural monopoly’ and treated as a public enterprise.”).

46. See, e.g., Hollingsworth v. Ogle, 1 Dall. 257 (Pa. 1788); Wallace v.
Taliaferro, 6 Va. 447 (1800); Amory v. Fellowes, 5 Mass. 219 (1809); Murfree’s
Lessee v. Logan, 2 Tenn. 220 (1814).

47. See Alfred Pembroke Thom, Railroad Regulation by the National Gov-
ernment, 20 VA. L. REV. 607, 608—09 (1934).

48. Atchison, Topeka & Sante Fe R.R. Co. v. Denver & New Orleans R.R.
Co., 110 U.S. 667, 678-79 (1884). See also John A. Kurtz, State Public Service
Commissions, 8 ST. LOUIS L. REV. 214, 217 (1923) (describing the early history
of public service commissions including railroads); Thom, supra note 47, at 608
(listing several of the many state rail systems used by then-Congressman Lin-
coln on a cross-country campaign trip).

49. Kurtz, supra note 48, at 218-19 (“These bodies were given wide powers
and were authorized to employ the necessary engineers, accountants, rate ex-
perts and other technical men to make. investigations and ferret out the true
facts. To these commissions . . . has been delegated the legislative power to reg-
ulate.”).

50. Id.at 221 (describing the general process by which commissions set rea-
sonable rates for public utilities).
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As rail transport increasingly occurred across state lines,
state agencies lost the power to regulate rail rates. Congress con-
cluded that it needed to create an agency that would have the
power to set rates applicable to interstate rail transport.5! In
1887, it enacted the Interstate Commerce Act to create the In-
terstate Commerce Commission (ICC).52 Congress instructed the
ICC to use the common law just and reasonable standard to de-
termine the rates that railroads could charge for interstate
transportation of goods and services. Over the next century Con-
gress enacted many new regulatory statutes, including the Fed-
eral Power Act53 and the Natural Gas Act,?4 and instructed agen-
cies to apply the common law just and reasonable standard to
determine the rates that can be charged by the firms that are
subject to each statute.5s

No one has ever challenged the constitutionality of any of
these statutes as a violation of Article III or the Seventh Amend-
ment. Yet under the reasoning in Jarkesy, they are clearly un-
constitutional. Each authorizes an agency to adjudicate disputes
by applying a common law standard that was applied by courts
in 1789.

The Supreme Court did not merely acquiesce in the routine
congressional practice of creating agencies and instructing them
to adjudicate cases by applying a common law standard, it cre-
ated and applied a doctrine that specifically instructs courts to
respect those decisions. In 1907, the Court announced and ap-
plied the primary jurisdiction doctrine.56

A court must apply that doctrine any time that a case cannot
be adjudicated without knowing the answer to a question that is
within the primary jurisdiction of a regulatory agency.5” Thus,
for instance, if a shipper of goods filed a breach of contract action

51. Seeid. at 218.

52. Id.; Interstate Commerce Act of 1887, Pub. L. No. 49-104, 24 Stat. 379.

53. 16 U.S.C. §§ 791-825r.

54. 15U.S.C. §§ 717-717w.

55. NAACP v. Fed Power Comm'n, 425 U.S. 662, 669-70 (1976) (“[I]t is
clear that the principal purpose of [the Federal Power and Natural Gas] Acts
was to encourage the orderly development of plentiful supplies of electricity and
natural gas at reasonable prices.”); Atl. Refin. Co. v. Pub. Serv. Comm’n of N.Y.,
360 U.S. 378, 388 (1959) (“The purpose of the Natural Gas Act was to under-
write just and reasonable rates to the consumers of natural gas.”).

56. Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U.S. 425 (1907).

57. James W. Hilliard, Tapping Agency Expertise: The Doctrine of Primary
Jurisdiction, 96 I1l. B.J. 256, 258 (2008).
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alleging that a railroad had overcharged it, the decision of the
court was necessarily dependent on the lawfulness of the rate
that the railroad charged. In that constantly recurring situation,
a court was required to stay its decision-making process until the
Interstate Commerce Commission determined the just and rea-
sonable rate applicable to the transaction.

The Supreme Court repeatedly invoked and applied the pri-
mary jurisdiction doctrine in many contexts.’8 The court ex-
plained that it was essential to ensure that the just and reason-
able standard and other common law standards were being
applied in a nationwide uniform manner through application of
the agency’s expertise in the areas in which it regulated.5®

CONCLUSION

Unless the Supreme Court clarifies its opinion in Jarkesy
soon, the many lower court judges who are hostile to regulatory
agencies will apply its reasoning as the basis to hold scores of
regulatory regimes unconstitutional. By holding that regulatory
agencies cannot adjudicate scores of statutory causes of action
that “trace their ancestry to” common law causes of action,
courts will force federal courts to undertake a massive task that
they are ill-equipped to perform effectively. They will have to ad-
judicate tens of thousands of regulatory disputes every year. 1
doubt that is what the Court intended.

The Court can avoid this awful unintended result by grant-
ing certiorari in one of the many cases that are being brought in
which parties that lost in an agency adjudication now argue that
Congress lacked the power to authorize the agency to adjudicate
statutory causes of action that “trace their ancestry to” common
law causes of action. The Court should then clarify its reasoning
in Jarkesy in two ways.

First, the Court should hold that the starting point for de-
termining whether a class of regulatory adjudications involves
private rights is whether the statutory cause of action is identi-
cal to a common law cause of action. The vague “trace their an-
cestry to” common law causes of action standard that the Court
adopted in Jarkesy will sweep scores of statutory causes of action
that agencies now adjudicate into the initial presumptive cate-
gory of private rights of actions.

58. E.g., Ricci v. Chi. Mercantile Exch., 409 U.S. 289 (1973).
59. E.g., U.S. v. Western Pac. R.R. Co., 352 U.S. 59 (1956). See generally
HICKMAN & PIERCE, supra note 14, ch. 16.
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Second, the Court should reaffirm its longstanding respect
for the discretion of the legislative branch to reallocate authority
to adjudicate some private rights disputes from Article III courts
to agencies. The Court should reaffirm the wise statement of
principles in its opinion in Stern v. Marshall. Congress can real-
locate responsibility to adjudicate a class of private rights dis-
putes to an agency when “the claim at issue derives from a fed-
eral regulatory scheme, or in which resolution of the claim by an
expert government agency is deemed essential to a limited reg-
ulatory objective within the agency’s authority.”60

60. 540 U.S. at 490-91.



